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United States Court of Appeals for the 
District of Columbia i 


1 The United States of America, ss: I 

i 

The President of the United States, i 

To the Honorable John P. McMahon, Judge of the Police 
Court of the District of Columbia, ! 

Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the; said 
Police Court, before you, between District of Columbia, 
Plaintiff, and Fred Xueslein, Defendant, Information No. 
455,155, a manifest error hath happened, to the great clam- 
age of the said Defendant, as by his complaint appears.; We 
being willing that error, if any hath been, should be duly 
corrected, and full and speedy justice done to the parties 
aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly land 
openly, you send the record and proceedings aforesaid, with 
all things concerning the same, to the United States Court 
of Appeals for the District of Columbia, together with ithis 
writ, so that you have the same in the said Court of Appeals, 
at Washington, within 15 days from the date hereof, t;hat 
the record and proceedings aforesaid being inspected, I the 
said Court of Appeals may cause further to be done therein 
to correct that error, what of right and according to jthe 
laws and customs of the United States should be done, j 

WITNESS the Honorable (diaries Evans Hughes, Cljief 
Justice of the United States, the 14th day of May, in jthe 
year of our Lord one thousand nine hundred and forty.! 

JOSEPH W. STEWART j 

(Seal) Clerk of the United States 

Court of Appeals for the 
District of Columbia, j 

Allowed by 

D. LAWRENCE GRONEK, j 

Chief Justice of the United States Court 
of Appeals for the District of Columbia. 


i 
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2 In the Police Court of the District of Columbia 

July Term, A. D. 1939 

The District of Columbia, ss: 

"I MICHAEL .1. KEANE, JR. 
MILTON D. KORMAX 

ELWOOD H. SEAL, Esq., L george dari:ell nf.ilson 
Corporation Counsel, by .john o’dea 

.J. FRANCIS REILLY 

Assistant Corporation Counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes 
here into Court, and causes the Court to be informed, and 
complains that Fred Xueslein late of the District of Colum¬ 
bia aforesaid, on the 5th day of August in the year A. D. 
nineteen hundred and thirty-nine in the District of Colum¬ 
bia aforesaid, and on B Street, north east, did then and 
there operate a certain motor vehicle while under the in¬ 
fluence of intoxicating liquor. Contrary to and in violation 
of an Act of Congress, the Traffic Regulation in such case 
made and provided, and constituting a law of the District of 
Columbia. 

EL WOOD II. SEAL, 

(’ orpo ra t ion C ounset 

Personally appeared M J. Geary this nth day of August, 
A. I)., 1939 and made oath before me that the facts set forth 
in the foregoing information are true, and those stated 
upon information received he believes to be true. 

(signed) J. F. REILLY 

Assistant Corporation Counsel 
in and for the District of Co¬ 
lumbia 

3 In the Police Court of the District of Columbia 

No. 455155 

District of Columbia, 
vs. 

Fred Xuksi.ein. 

Motion to Quash Information 

Comes now the defendant, by his attorney, J. Robert 
Carey, and moves the Court to quash the information in the 
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above entitled cause and for grounds thereof the said de¬ 
fendant assigns the following: j 

I. The arrest upon which the information is based was 
made in violation of title 20, Section 401 of the District of 
Columbia Code (1929) 

II. The arrest upon which the information is based was 
made in violation of the 4th amendment of the Constitution 
of the United States. 

| 

III. And for other grounds to be assigned at the hearing 

thereof. i 

(signed) J. ROBERT CAREY, j 
Attorney for Do feud tint 

TO: Assistant Corporation Counsel, 

Police Court. j 

Please take notice that the foregoing Motion will be jsub- 
mitted to the Court on 16th day of November 1939. 

(signed) J. ROBERT CAREY j 
Attorney for Defendant 

Service of copy of the foregoing acknowledged thi.s 16 
day of November 1939. j 

(signed) J. FRANCIS REILLY j 

Filed Nov. 17, 1939 
G. C. W.J.C. 

i 

i 

November 22, 1939—Motion overruled— j 

4 No. 4001 Ao I 


In the Police Court of the District of Columbia 


August Term, 1939 j 

i 

Information For 

Driving While Under the Influence of Intoxicating Liquor 

i 

District of Columbia, 

i 

vs. i 

i 

Fred Nueslein. j 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
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District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above entitled 
cause, to wit: 

August 5, 1939—Information filed—Plea Not Guilty—Jury 
Trial demanded 

Contd. for assignment—Defendant released on $500 
recognizance P. F. O’Connor. suretv 
November 17, 1939—With leave of Court the defendant 
withdraws his demand for a jury trial and plea of not 
guiltv 

Motion to quash information filed—Case certified to 
Traffic branch for hearing on Motion. 

November 22, 1939—Motion overruled. Exceptions noted. 
Notice given of applying to Court of Appeals for a 
Writ of Error—Contd. to November 24, 1939 for ar¬ 
raignment. 

November 24, 1939—Plea Not Guilty—Jury Trial Waived 
—Contd. to Dec. 1, 1939. 

December 1, 1939—Govt’s case closed—Contd. to Dec. 6, 
1939 to hear defense witnesses 
December 6, 1939-—Contd. to Dec. 9, 1939 
December 9, 1939—Contd. to Dec. 11, 1939 
December 11, 1939—Judgment Guilty 

Sentence: To pay a fine of $100.00 and in default to be 
committed to the Washington Asylum & Jail for 30 
Days. Execution of sentence and judgment withheld 
for one week. 

December 15,1939—Motion for New Trial filed 
December 18, 1939—Motion for New Trial overruled. Ex¬ 
ceptions noted. Sentence effective this date. Notice 
given of intention of applying to Court of Appeals for 
a Writ of Error. Take $100 cash collateral in lieu of 
Appeal Bond. 

December 23,1939—Bill of Exceptions submitted. 

January 6, 1940—Time for signing Bill of Exceptions ex¬ 
tended to January IS, 1940. (1st continuance) 

January 18, 1940—Time for signing Bill of Exceptions ex¬ 
tended to January 30, 1940. (2nd continuance) 
January 30,1940—Bill of Exceptions settled, sealed, signed 
and filed 

May 14, 1940—Petition for Writ of Error granted 
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May 21, 1940—Designation of Record tiled 
May 24, 1040—Assignment of Errors filed I 

May 28, 1940—Copy of record and proceedings iiii this 
case together with Writ of Error transmitted to the 
Court of Appeals in obedience to said Writ 

b In the Police Court of the District of Columbia | 

IN o. 4.JO-1.W 

! 

District of Columbia, 


Fred Nueslein. 

j 

Bill of Exceptions 

Be it remembered that after the filing of the information 
in which the defendant was charged with operating a motor 
vehicle while under the influence of liquor, in the above en¬ 
titled cause, and before the trial a Motion to Quash; was 
filed. The grounds of said Motion to Quash were that the 
arrest in the above entitled case was, First: In violation of 
Section 491 of Title 20 of the District of Columbia Code}, for 
the reason that the alleged offense, a misdemeanor, was not 
committed in the presence of or within the view of the ar¬ 
resting officers. Second: In violation of the Fojurth 
Amendment of the Constitution of the United States in jthat 
the officers entered and searched the defendant’s house 
without a warrant and arrested and seized his person With¬ 
out a warrant. 

A hearing was held on said motion on November 22, 1J939, 
before Mr. Justice McMahon. However, after listening to 
the argument, Judge McMahon overruled the motion;, to 
which ruling the defendant, by and through his counsel, 
noted an exception and gave notice of his intention of 
applying to the United States Court of Appeals for!the 
District of Columbia for a writ of error. I 

That thereafter on December 1,1939, the trial of this 4ase 
began, at which time the District of Columbia called Wil¬ 
liam N. Bryan as a witness, who, being first duly sworn, 

NOTE.—The deletion on lines two and three of paragraph two was lhade 
with the consent of counsel for the Defendant and the District of Colujnbia 
and was made before the signing of this Bill of Exceptions. 

JOHN P. MCMAHON, Jud< y*| 
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testified as follows: “That on August 5, 1939, his car was 
parked in front of 1227 B Street, Northeast: that about 
1:15 A. M. August 5, 1939, he heard a crash and looked out 
of his window and saw a taxicab stopped by his car; that 
he hurriedly dressed and when he came down to the street 
the taxicab had gone; that he was informed that the police 
had been notified and he waited until the police arrived and 
went with them to where the cab was parked about a block 
and a half away from the scene of the accident. 

6 He testified further that the left rear fender and tire 
of his car were damaged, that he first saw the defen¬ 
dant on the corner of North Carolina Avenue when the de¬ 
fendant came out of the house with the police officers. There¬ 
upon, the defendant by and through his counsel objected 
to any testimony of the witness as to the condition of the 
defendant on the ground that the defendant was illegally 
arrested. The Court overruled the objection and the defen¬ 
dant noted an exception. The witness continued and testi¬ 
fied that in his opinion the defendant was intoxicated be¬ 
cause he staggered and the things lie said didn’t mean anv- 
thing and that there was an odor of alcohol on his breath. 
The witness, on cross-examination, stated that at no time 
did he see the defendant driving the cab. 

Thereupon, James Phillips was called as a witness for 
the District of Columbia and he testified that he heard the 
crash and then saw the taxi in collision with the parked 
car and that lie saw the cab leave the scene of the col¬ 
lision and that he noted Ihe cab number and tag number 
thereof, that he went down to the parked ear and saw that 
the left rear fender was damaged: that he followed the cab 
and saw it. parked at the curb about a block and a half 
away from the scene of the accident; that he pointed out the 
cab to the police officers. The witness further testified that 
at no time did he see the defendant driving the cab, that 
when he first saw the defendant the defendant was coming 
out of the defendant's house with tin* police officers. There¬ 
upon, the defendant, by and through his counsel, objected 
to any testimony of the witness as to the condition of the 
defendant on the ground that the defendant was illegally 
arrested. The Court overruled the objection and the de¬ 
fendant noted an exception. The witness continued and 
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testified that, “He was walking with rather staggering steps 
but that he didn’t seem to be extra drunk.” 

Thereupon, M. J. Geary, a member of the Metropolitan 
Police Force of the District of Columbia, was caljled on 
behalf of the District of Columbia, and testified that he was 
in a Police Scout car on August 5, 1939; that aborjt 1:17) 
A.M. he received a radio call and in response thereto went 
to 1227 B Street, Northeast, where he saw the parked car 
that was damaged; that a bystander pointed out to him the 
taxicab that was parked about a block and a half! away 
and around the corner from defendant’s house; that he 
looked into the cab and saw the registration card and 
character license of the defendant and thereafter 
7 went to the house of the defendant at 209—(Four¬ 
teenth Street, Northeast; that he knocked at thb door 
but received no reply; that lie then opened the door and 
walked in. I 

Thereupon, the defendant, by and through his counsel, 
objected to any testimony of the officer after he opened 
said door for the reason that the entry into the defendant’s 
house and the seizure of the defendant were in violation 
of the Fourth Amendment of the Constitution and Section 
491 of Title 20 of the District of Columbia Code. , The 
Court, however, overruled the objection and an exception 
was noted by the defendant. Officer Geary continued; and 
stated that after he walked into the defendant’s house; and 
called the defendant by name that the defendant answered 
from upstairs and the witness saw a light upstairs andjthat 
he and his fellow officer, Officer Xamey, went upstairs; 
that defendant was in the bathroom; that they spoke to 
him and he said he would be down in a few minutes; that 
he and Officer Xamey went down stairs and waited'for 
about fifteen minutes until the defendant came down; that 
the defendant was staggering and that he smelled liquoj- on 
his breath and that the defendant was intoxicated; that 
the defendant stated that he was driving the cab at .the 
time of the collision; that he had been with friends at Co¬ 
lumbia Road and that at the time of the collision he had 
cramps in his stomach and did not stop at the scene of jthe 
collision because he was hurrying home to the bathroom. 

The officer further testified that he placed the defendant 

under arrest and took him to Number 9 Precinct. On 

1 
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cross-examination the officer testified that about three- 
fourths of an hour elapsed from the time the radio call 
was received until the arrest was made; that at no time did 
he see the defendant driving the car; that at the time he en¬ 
tered the defendant’s house lie had seen the defendant’s 
registration card and character license in the cab but did 
not know who was driving the cab nor did he know whether 
the driver of the cab was in the house. 

Thereupon, Officer Namey, of the Metropolitan Police 
Force, was called on behalf of the District of Columbia, and 
testified that ho was in a Police Scout car on August 5, 
1939, with Officer M. J. Geary, at about 1:15 A.M., when 
a radio call was received. In response thereto he went to 
1227 B Street, Northeast, where he saw the parked car 
and the left rear fender of the car showed recent 
8 damage; that thereafter with Officer Geary, lie went 


to the taxicab which was parked around the corner 
from defendant's house; that the right front fender of the 
taxicab was damaged; that lm and Officer Geary found in 
the cab the registration card and character license of the 
defendant: that thereafter they went to the house of the 
defendant, knocked at the door, which was open and no one 
answering, walked in, approximately twenty minutes after 
receiving the radio call. 


Thereupon, the defendant, i»y and through his counsel, 
objected to any testimony of the officer after he opened the 
the door for the reason that the entry into the defendant’s 
house and the seizure of the defendant were in violation 
of the Fourth Amendment of the Constitution and Section 
491 of Title 20 of the District of Columbia Code. The 
Court, however, overruled the objection and exceptions 
were noted by the defendant. 

Officer Namey then testified! that they called the defen¬ 
dant by name; that the defendant answered from the second 
floor; that they went up to the second floor of the house 
where a light was shining; that the defendant was in the 
lavatorv; that he knocked at the door of the lavatorv and 
his knock was answered by the defendant who said that he 
would come right down. The officers went down stairs and 
the defendant came down in a little while; that the defen¬ 
dant staggered, smelled of intoxicating liquor and was 
drunk; that the defendant was placed under arrest and was 
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taken to Number Nine Precinct. Officer Namey corrob¬ 
orated the testimony of Officer Geary relative to the state¬ 
ments made by the defendant that he was driving- the tax¬ 
icab at the time of the collision. The officer then testified, 
upon cross-examination, that at no time did he see jtlie de¬ 
fendant driving the car, and at the time he entered jthe de¬ 
fendant’s house he did not know who was driving the cab 
nor did he know whether the driver of the cab wasj in the 
house. j 

Thereupon, the defendant, by and through his counsel, 
moved that the case be dismissed on the grounds tjhat no 
one saw the defendant driving the cab, that the arrest was 
illegal; that the search of the defendant’s house aiid the 
seizure of the defendant were unlawful and that ttye evi¬ 
dence obtained by the officers, as to the defendant’s condi¬ 
tion of intoxication was not proof, beyond reasonable jdoubt, 
that the defendant was intoxicated at the time he wa$ driv¬ 
ing the car. j 

9 The Court overruled the motion and to said rul¬ 

ing the defendant duly noted an exception and gave 
notice of his intention of applying to the United States 
Court of Appeals for a writ of error. j 

Thereafter, on December 8, the defendant’s case wajs pre¬ 
sented, at which time the defendant testified that h^ was 
not intoxicated while he was driving the car but thjat he 
was suffering from cramps in the stomach; that a sadden 
attack of the cramps caused him to strike the parked car; 
that he had been driving since 6:00 A. M., August 4;j that 
at midnight he had eaten a hamburger sandwich and drank 
a glass of beer. 

Harry C. Davis was then called, as a witness for thie de¬ 
fendant, and testified that he knew the defendant fori nine 
years and that the defendant’s reputation, for sobriety, 
among his associates, was excellent. 

Eli Barnes was then called, as a witness for the defen¬ 
dant, and testified that he has been a next door neighbor of 

the defendant’s for four vears and that the defendant’s 

* 

reputation, for sobriety, among the community, was excel¬ 
lent. 

Jesse B. Hughes was then called, as a witness for; the 
defendant, and testified that he sav T the defendant at 12:15 
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A. M., oil August 5,1939, and that the defendant was sober 
at that time. 

E. C. Polcen was then called, as a witness for the defen¬ 
dant, and testified that he saw the defendant at Connecticut 
Avenue and Albermarle Street, at 12:15 A. M., August 5, 
1939, and that the defendant was sober at that time. 

Thereupon the defendant again took the stand and the 

“taxicab manifest” of the defendant’s was introduced in 

evidence; and the manifest showed that the defendant picked 

up and carried a passenger from 4707 Connecticut Avenue 

to the Wardman Park Hotel and from Connecticut Avenue 

and Calvert Street to the Mavflower Hotel. The defendant 

* 

further testified that he picked up the first passenger at 
12:15 A. M., August 5, and that he discharged the second 
passenger at 12:45 A. M., and that he proceeded straight 
home. The Defense then closed its case. 

Thereupon the defendant again moved the Court to dis¬ 
miss the case on the grounds heretofore mentioned. The 
Court overruled the motion and found the defendant guiltv. 

Thereafter on December 16, 1939, a Motion for a 
10 New Trial was filed and the motion was heard on 
December 18,1939. The Court overruled the Motion, 
to which ruling the defendant noted an exception and gave 
notice of his intention to apply to the United States Court 
of Appeals for a Writ of Error. 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed, as aforesaid, before the Court rendered 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, in order to make the 
same a part of the record herein, which is hereby ordered so 
that the defendant may have his case reviewed on appeal, 
the defendant, by his attorney, moves the Court to sign 
and seal this, his bill of exceptions, to have the same force 
and effect as if each and every one of said exceptions had 
been separately signed and sealed, which motion is granted 
bv the Court: and, thereupon, the defendant tenders this, 
his bill of exceptions, and requests the Court to sign and 
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i 


seal the same, which is accordingly done, now for then, this 
30th dav of January 1940. 

* *■ i 

JOHN P. McMAHON, j 
(Seal) Judge \ 

Approved: i 

J. ROBERT CAREY, | 

Attorney for Defendant 

i 

JOHN O’DEA | 

Asst. Corporation Counsel i 

January 30, 1940 Bill of Exceptions settled, pealed, 

signed and filed 'j 

11 Endorsed: Filed May 24 136 PM ’40 jw. F. 
Bramhall Clerk of Police Court Washington^ D. C. 

In the Police Court of the District of Columbia 

i 

No. 455-155 | 

i 

! 

District of Columbia j 

i 

-vs- S 

i 

Fred Nuesleix ! 

i 

Assignment of Error j 

1. The lower court erred in refusing to grant the motion 
to quash the information. 

2. The lower court erred in permitting the police officers 
to testify as to what took place after they opened the .door 
and entered the defendant’s home. 

3. The lower court erred in permitting any of thei wit¬ 

nesses to testify as to the condition of the defendant ait the 
time of the arrest. i 

i 

1 

4. The lower court erred in overruling the defendant’s 
motion to dismiss at the end of the Government’s case. 

5. The lower court erred in overruling the defendant’s 

motion to dismiss at the close of the entire case. ! 


i 

I 
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6. Tlio lower court erred in convicting the defendant on 
the uncorroborated admissions made by him at the time of 
the arrest. 

7. The lower court erred in refusing to grant a new trial. 

J. ROBERT CAREY 
Attorney for Defendant, appel¬ 
lant. 

1735 - 14th Street, N. W. #215, 
Du. 1091 

12 In the Police Court of the District of Columbia 

No. 455-155 
District of Columbia 
-vs- 

Fred Nueslein 

Designation of Contents of Record on Appeal 

1. Information. 

2. Motion to Quash. 

3. Plea. 

4. Verdict. 

5. Judgment. 

G. Notice of Appeal. 

7. Bill of Exceptions. 

8. Assignment of Error. 

9. This designation. 

J. ROBERT CAREY, 

Attorney for Defendant, ap¬ 
pellant. 

1735 - 14th Street, N. W. #215, 
Du. 1091 

13 Endorsed: Filed May 21 124 PM ’40 W. F. 
Bramhall Clerk of Police Court Washington, D. C. 

In the Police Court of the District of Columbia No. 455- 
155 District of Columbia -vs- Fred Nueslein Designation 
of Contents of Record on Appeal J. Robert Carey, Esq., 
Attorney for Defendant, appellant. 1735 - 14th St. N. W. 
#215, Du. 1091 
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14 In the Police Court of the District of Columbia 


United States of America, j 

District of Columbia, ss: \ 

I, Walter F. Bramlmll Clerk of the Police Court of the 
District of Columbia, do hereby certify that the foregoing 
pa ires, numbered from 1 to 14 inclusive, to be trueicopies 
of originals in cause No. 455155 wherein the District of Co¬ 
lumbia is plaintiff and Fred Nueslein defendant, as the 
same remain upon the files and records of said Coutt. 

In testimony whereof I hereunto subscribe my nanjie and 
affix the seal of said Court, the City of Washington, in said 
District, this 28 dav Mav, A. D. 1940 j 

WALTER F BRAMHALli 

(Seal) Clerk Police Court , Dist. of Columbia. 

Endorsed on back: In the Police Court of the District 
of Columbia Information ==455155 District of Columbia, 
Plaintiff vs. Fred Nueslein, Defendant Transcript ofj Rec¬ 
ord 


Endorsed on Cover: No. 7086 Nueslein, Plaintiff in er¬ 
ror, vs. D. C. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed May 28 1940 Joseph W. Stewart, 
Clerk. j 


I 


I 

j 
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Statement of Jurisdiction. 

This is an appeal from a verdict of the Police Coprt 
of the District of Columbia, by the appellant Fifed 
Nueslein, (defendant below and hereinafter referred 
to as defendant) whereby the defendant was convicted 
of driving while under the influence of liquor. A ipo- 
tion to quash the information was filed but said motion 
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was overruled. At the close of the government’s case 
and at the close of the entire case the defendant moved 
that the case be dismissed but these motions were over¬ 
ruled. A motion for a new trial was filed and was de¬ 
nied. An application for a writ of error was filed and 
granted by this Court (R. 1) and this appeal is ac¬ 
cordingly prosecuted. 


III. 

Statement of the Case. 

At 1:1b A. M. August 5, 1939 two police officers in 
a scout car received a radio call to investigate an acci¬ 
dent (K. 7). In a few minutes they arrived upon the 
scene of the accident and they found a parked car 
damaged. A taxicab parked nearby was pointed out 
to them as being the other car involved. In the taxi¬ 
cab, they saw the registration card which showed that 
the cab was owned by the defendant. Thereafter, the 
officers went to the home of the defendant. Receiving 
no response after knocking, the officers opened the 
door and walked in. After looking through the house, 
the officers found the defendant in the lavatory. The 
officers then testified that the defendant was intoxi¬ 
cated and that he admitted driving the car and having 
a collision. One of the police officers stated that the 
defendant was placed under arrest about 20 minutes 
after the radio call was received. The other police 
officer testified that the defendant was arrested 45 
minutes after the radio call was received. Both officers 
testified that at the time they entered the defendant’s 
home they did not know who had been driving the cab 


I 
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nor did they know whether the driver of the cab, was 
in the house (R. 8). Two other witnesses testified for 
the Government neither of whom could identify the 
driver of the cab (R. 7) but both testified over the ob¬ 
jection of the defendant that the defendant was intoxi¬ 
cated at the time of the arrest. i 

The Court refused to dismiss the case so thej de¬ 
fendant called four witnesses to testifv in his behalf. 
Two of these witnesses were character witnesses land 
testified as to the good character of the defendant; and 
as to his reputation for sobriety (R. 9). Two other 
witnesses testified that they saw the defendant about 
midnight on the night in question and the defendant 
was sober (R. 10). The defendant testified in his own 
behalf and stated that he was not intoxicated at; the 
time he was driving the car and that a sudden attack 
of the cramps caused him to release momentarily; the 
steering wheel of his car and strike the fender of a 
parked car: that after stopping for a few seconds he 
continued on to his home about a block and a half 
away; that he parked his car and went into his house 
and went up to the bathroom; that he was there for 
about one-half hour before the police officers arrived 
and placed him under arrest. 


The above facts are considered the necessary f^cts 
pertinent to the issues involved relating to matters of 
law to be decided by this Court. The record will show 
that other facts are also in testimony. 


i 

I 

! 

| 
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IV. 


Statutes Involved. 

District of Columbia Code, page 56, Section 247: 

Fleeing from scene of accident; driving under influ¬ 
ence of liquor or drugs .— 

(a) No individual while etc. 

(b) No individual shall, while under the influence of 
any intoxicating liquor or narcotic drug, operate 
any motor vehicle in the District. Any individual 
violating any provision of this subdivision shall 
upon conviction for the first offense be fined not 
less than $100 nor more than $500 and imprisoned 
not less than sixty days nor more than six months; 
and upon conviction for the second or any subse¬ 
quent offense, be fined not less than $200 nor more 
than $1,000 and imprisoned not less than six 
months nor more than one year. 

(c) Upon conviction of a violation of any provision of 
this section the clerk of the court shall certify 
forthwith such conviction to the director who shall 
thereupon revoke the operator’s permit of such 
individual. (Mar. 3, 1925, 43 Stat. p. 1124, c. 443, 
sec. 10.) 

District of Columbia Code, page 233, Section 491: 

Arrests without tear rant .— 


The several members of the police-force shall have 
power and authority to immediately arrest, without 
warrant, and to take into custody any person who shall 
commit, or threaten or attempt to commit, in the pres¬ 
ence of such member, or within his view, any breach 
of the peace of offense directly prohibited by Act of 
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Congress, or by any law or ordinance in force in the 
District, but such member of the police force shall im¬ 
mediately, and without delay, upon such arrest convey 
in person such offender before the proper court, that 
he may be dealt with according to law. (R. S., D. C. 
sec. 397.) | 

i 

The Fourth Amendment of the United States: “The 
right of the people to be secure in their persions, 
houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no 
warrants shall issue, but upon probable cause, sup¬ 
ported by oath or affirmation, and particularly describ¬ 
ing the place to be searched, and the persons or things 
to be seized.” 


V. 

Assignment of Error. 

1. The lower court erred in refusing to grant the 
motion to quash the information. 

I 

2. The lower court erred in permitting the police 
officers to testify as to what took place after they 
opened the door and entered the defendant’s hom^. 

3. The lower court erred in permitting any of the 
witnesses to testify as to the condition of the defend- 

• i 

ant at the time of the arrest. 

j 

4. The lower court erred in overruling the defend¬ 

ant’s motion to dismiss at the end of the Government’s 
case. j 

5. The lower court erred in overruling the defend¬ 
ant’s motion to dismiss at the close of the entire case. 
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6. The lower court erred in convicting the defend¬ 
ant on the uncorroborated admissions made by him at 
the time of the arrest. 

7. The lower court erred in refusing to grant a new 
trial. 


VI. 


Argument. 

1. ht the District of Columbia a police officer may 
not arrest for a misdemeanor without warrant utdess 
the offense is committed within his presence or within 
his view. 

2. The search of a private dwelling without a rear- 
rant is in itself unreasonable. 

o. Evidence obtained by an unreasonable search or 
seizure is inadmissible. 

4. When Police officers in the investigation of a 
misdemeanor enter and search one’s house without a 
warrant and arrest and seize his person without a war¬ 
rant, they have violated that person’s right of secur¬ 
ity from searches and seizures as guaranteed by the 
Fourth Amendment of the Constitution of the United 
States. 


1. In the District of Columbia a police officer may 
not arrest for a misdemeanor without ivarrant unless 
the offense is committed within his presence or within 
h is view. 

The defendant was charged with the violation of 
Section 247 of Title 6 of the District of Columbia 
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Code, and the violation of this section is a misde- 
meanor. The police officers were not present wher} the 
alleged offense occurred (K. 8). The police arrested 
the defendant because from their investigation they 
believed that the defendant had been committing a 
misdemeanor. A police officer in the District of Colum¬ 
bia by virtue of Section 491 of Title 20 of the District 
of Columbia Code of laws has authority to arrest -with¬ 
out a warrant only those persons who commit a mis¬ 
demeanor within the presence or within the view of 
the arresting officer. 

j 

In the case of Maghau vs. Jerome reported in 88 
B^ed. 2nd 1001, G7 Appeals, D. C. at page 9 the C^>urt 
of Appeals of this jurisdiction upheld this section of 
the code and restated the common law principle, “In 
the District of Columbia and at common law officer 
may not arrest for misdemeanor without warrant,! un¬ 
less it is committed in his presence or within j his 
view.” 

I 

In this case after making the arrest the police ioffi- 
cers secured from the defendant admissions of guilt. 
They also observed his condition and confronted him 
with two witnesses so that these witnesses could; ob- 

j 

serve the defendant’s condition. The government’s 
case was based upon the defendant’s admissions at the 
time of the arrest and the testimony of the officers and 
the two other witnesses as to the defendant’s condi¬ 
tion. These admissions and this testimony were! ob¬ 
tained by means of the illegal arrest. 

j 

The appellant submits that if the government can 
secure a conviction upon evidence obtained by means 
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of an illegal arrest then the law of this jurisdiction 
has no practical application and is without meaning. 

The rule laid down by the United States Supreme 
Court in Kurtz vs. Moffett , 115 U. S. 487, and Elk vs. 
United States , 177 l\ S. 521 and manv other cases is: 

‘‘The usual rule is that a police officer may ar¬ 
rest without warrant one believed, upon reason¬ 
able cause to have been guilty of a felony, and 
that he may only arrest one guilty of a misde¬ 
meanor, if committed in his presence.” 

In the present case in which the defendant is accused 
of operating a motor vehicle under the influence of 
liquor, the said motor vehicle was not operated in the 
presence of or within the view of the police officers 
and the arrest of the defendant was made long after 
the offense, if any, had been committed. Therefore, 
your petitioner respectfully states that the police of¬ 
ficers had no authority, under the District of Columbia 
Code, to make such an arrest, and the arrest therefore 
was illegal. 

2. The search of a private dwelling without a war¬ 
rant is in itself unreasonable. 

A careful analysis of cases dealing with unreason¬ 
able searches and seizures is made by W. W. Willough¬ 
by in his Principles of the Constitutional Law of the 
IT. S. at pages 481 to 484. 

The Fourth Amendment reads: “The right of the 
people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seiz¬ 
ures, shall not be violated, and no warrant shall issue, 
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but upon probable cause, supported by oath or affir¬ 
mation, and particularly describing the place to; be 
searched and the persons or things to be seized.”j 

The historical reasons for this constitutional previ¬ 
sion arc well known. In England, agents of the gov¬ 
ernment, acting under general warrants, had frequent¬ 
ly invaded private dwellings in order to obtain jevi- 
dence against persons charged with committing or Sus¬ 
pected of having committed political offences, and the 
illegality of such general searches had not been deter¬ 
mined until the case of Entick v. Carrington, 19 Howard 
St. Tr. 1030, decided in 1765. The part played in the 
American Colouies by writs of assistance which gave 
to customs officials the right to search any houses 
they pleased for smuggled goods needs no dwelling 
upon. It was therefore but natural that, when the 
adoption of the Constitution which was to provide 
a strong central government was under discussion, 
the people should have demanded that, by express 
provision, the new government should be denied the 
right to authorize unreasonable searches and seizures. 
The points to be emphasized regarding this historical 
basis for the Fourth Amendment are: first, that! the 
apprehension which was felt was with regard toj the 
exercise of oppressive and unreasonable power byj the 
government; and second, that no question was raised 
as to the admissibility, as legal evidence, of such pa¬ 
pers or other materials as might be obtained! by 
searches and seizures, whether reasonable or unrea¬ 
sonable. 

i 

It is, however, a rather remarkable fact that it was 
not until nearly a hundred years after the Constitu- 

I 

i 

i 
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tion had been adopted that the Supreme Court found 
it necessary to give a careful examination to the 
Fourth Amendment. This was in the case of Boyd v. 
United States, 116 U. S. 616, decided in 1S86, in which, 
under the act of Congress of June 22, 1874, the plain¬ 
tiffs in error had, against their protest, been required 
to produce the invoice of certain cases of goods, which 
invoice had been used as evidence against the plain¬ 
tiffs upon a charge of defrauding the customs, of 
which charge they had been convicted. There was 
thus raised the double issue as to whether the plain¬ 
tiffs in error had been unconstitutionally compelled to 
incriminate themselves, and, secondly, whether the 
compulsory production of the invoice had amounted 
to an unreasonable search and seizure. In both re¬ 
spects it was held that the rights of the plaintiffs 
had been unconstitutionally invaded. 

The holding of the court in Bovd v. United States as 
to the inadmissibilitv of evidence illegallv obtained 
has met with much criticism from the bar, the major¬ 
ity of the courts of the States have not followed it in 
this respect, and the Supreme Court itself has found 
it desirable to modify it in some regards. 

In Adams v. New York, 192 IT. S. 585, decided in 
1904, it seemed as though the Boyd doctrine as to in¬ 
admissibility was to be substantially repudiated. How¬ 
ever, in Weeks v. United States, 232 U. S. 383, the 
Supreme Court again took a strict view of the rights 
of the government with reference to the securing of 
evidence, and held that the rights of the accused 
under the Fourth Amendment had been denied by 
the refusal of the accused’s seasonable application 
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for the return to him of letters and private docu¬ 
ments which had been taken from his house during 
his absence by the United States marshal who hadjhad 
no warrant for the arrest of the accused and none! for 
the search of his house. Distinguishing this case 
from the Adams case, the court pointed out that, in 
that case, there had been no application in due season 
for the return to the accused of the papers which ihad 
been illegally seized. The decision in the Adams case, 
the court declared, had rested upon the application of 
the doctrine that a collateral issue could not be raised 
in a criminal trial to ascertain the source whence com¬ 
petent evidence had come. Referring to the Boyd ciase, 
the court said that, if a seizure under the authority 
of a warrant or subpoena duces tecum constituted a vio¬ 
lation of the constitutional prohibition of the Fourth 
Amendment, a fortiori would this be so in the Case 
of a United States marshal who, though acting under 
color of his office, had not had even the sanction pf a 
warrant. 

In Schenck v. United States, 249 U. S. 47, the at¬ 
tempt was made to have documents obtained upon a 
search warrant, valid as far as appeared, inadmissible 
as evidence against the accused, simply upon the 
ground that they had been thus compulsorily obtained. 
The court said: “The notion that evidence even di¬ 
rectly proceeding from the defendant in a criminal 
procedi ng is excluded in all cases by the Fifth Amend¬ 
ment is plainly unsound.” 

i 

A somewhat different phase of the subject was pre¬ 
sented in the case of Silverthorne Lumber CoJ v. 
United States, 251 U. S. 385, in which it was held that 
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knowledge gained by the Federal Government’s own 
wrong in seizing papers in an unconstitutional manner 
might not be used by the government in a criminal 
proceeding by serving subpoenas upon the owners of 
the papers to produce the originals thereof, which, 
upon order of the court, had been returned by the 
government. To require such production under com¬ 
pulsory process, the court said, would be to reduce 
the Fourth Amendment to a mere form of words. 

It will have been observed that, in the foregoing 
cases, the court had declared the rule that, for pur¬ 
pose of admissibility as evidence against an accused, 
the source whence or mode in which the evidence had 
been obtained would not be considered upon a motion 
first made at the time their use in a criminal trial is 
proposed. In Gouled v. United States, 255 U. S. 29S, 
however, it was held that this rule would not apply 
where the evidence had been obtained by stealth and 
the accused had not learned that it had been obtained 
until it was offered in evidence bv the government. It 
was also held in this case that the prohibition of the 
Fourth Amendment was violated by a representative 
of the government who had gained entrance to the 
home or office ot a person suspected of a crime under 
the guise of a social or business call, and, subsequently, 
in the absence of the suspected person, had made a 
search and seized papers to be used in evidence against 
him. The search and seizure under such circumstances, 
the court declared, was as much a violation of the 
Amendment as if force or show of force amounting 
to coercion had been employed. 

In Amos v. United States, 255 U. S. 313, decided at 
the same time as the Gouled case, the court held that 
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a petition by the accused for the return of papers 
illegally obtained was not presented too late, |and 
should have been granted when presented after j the 
jury was sworn but before any evidence had been 
offered. 


I 

Tn Burdcau v. McDowell, 256 U. S. 465, the doctrine 
was again declared that the Fourth Amendment g^ves 
protection only against governmental action. In jthis 
case the record showed no such official action, and it 
was held that the government might retain in its pos¬ 
session for use in a subsequent investigation by a 
grand jury incriminating evidence which, though 
illegally obtained in the first instance by private par¬ 
ties, had been turned over to the government. 


Since the enactment of the Volstead Act for the; en¬ 
forcement of the Eighteenth Amendment, the question 
as to the circumstances under which searches and seiz¬ 
ures may constitutionally be made has obtained a 
greatly increased importance, and has given rise to 
many controversies in the courts, some of which have 
reached the Supreme Court. j 


In Carroll v. United States, 267 IT. S. 132, decided 
in 1925, the court reviewed the well-established doc¬ 
trine that, when one is legally arrested for an offense, 
whatever is found in his possession or in his control 
may be seized and used in evidence against him, and 
also the recognized right of an officer to make an arrest 
without a warrant of a person believed by the officer 
upon reasonable grounds to have committed a felony, 
or one who has in the officer’s presence, committed a 
misdemeanor. 

j 

i 

{ 

i 

i 

I 
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In Agnello v. United States, 269 U. S. 20, it was held 
that while the premises where a crime has been com¬ 
mitted might be searched without a warrant of the 
house of one of the accused which was some distance 
from the place where the arrest was made. Hence, it 
was held, the evidence thus obtained could not be used 
against one of the accused, and, as it had been so 
used, the judgment against him was set aside and a 
new trial ordered. 


In Byars v. United States, 273 U. S. 28, it was held 
that a warrant issued on an affidavit reciting that affi¬ 
ant had good reason to believe and did believe that 
the defendant had in his possession intoxicating li¬ 
quors, etc., was insufficient under the Fourth Amend¬ 
ment and statutes of the United States as a basis for 
a Federal search and seizure. The doctrine was, how¬ 
ever, reaffirmed that the Federal Government may 
avail itself of evidence improperly seized by State offi¬ 
cers operating entirely on their own account, but that 
the rule is otherwise when the Federal Government 
itself, through its own agents, participates in the 
wrongful search or seizure. 

“No one in this country, I think, before this 
case, ever asserted the right of a public officer to 
go through the private apartments of a family, 
against the will of the owner, to search for the 
existence of evidence of an infraction of a public 
law. Such a right if it existed, would in my judg¬ 
ment, create more public disorder than it could 
by any possibility repress. 

“It is said, however, that admitting that such 
a right does not inhere in these officers under the 
doctrine of common law, nor general statutes con¬ 
trolling the subject, that in this case there is such 
broad and extended power given that it embraces 
the right that these parties set up. 
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“Before it should be held that these officers 
or any others acting in a ministerial capacity or 
as conservators of the peace, are clothed j with 
a power so comprehensive, the words of th$ law 
from which it is supposed to be derived should 
be such as to admit of no other possible construc¬ 
tion. When such a law appears it will be:time 
enough to consider whether or not it infringes 
upon tiiose fundamental rights of personal secur¬ 
ity and private property lying at the very founda¬ 
tion of organized government.” (Delafoilp vs. 
State, 54 X. J. L. 381.) 

“The mere fact that a man is an officer whether 
of high or low degree gives him no more right 
than is possessed by the ordinary private citizen 
to break in upon the privacy of a home and j sub¬ 
ject its occupants to the indignity of a search for 
the evidences of crime, without a legal warrant 
procured for that purpose. X T o amount of incrim¬ 
inating evidence whatever its source will supply 
the place of such warrant.” (McClurg vs. Bren- 
ton, 123 Iowa 368.) 

“Officer may not break and enter to serve:writ 
of replevin.” (Kelly v. Schuyler, 20 R. I. 435j.) 

“A search without a warrant is an unreasonable 
search and a search of a place not described is 
without a warrant and unreasonable.” (People v. 
Castree, 311, Ill. 392.) 

| 

In this case before the court, a misdemeanor, not a 
felony had been committed. When the officers came to 
the defendant’s home, they were not searching for him. 
They had no authority to open the door and walk Into 
the defendant’s house. If the officers knew that! the 
defendant had committed the offense of “driving while 
drunk’* before they entered his house then they should 
have obtained a warrant for his arrest. As it was, 
they opened the door and walked in. When they 
searched through his house and found him in a Con¬ 
dition which they considered questionable, they then 
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placed him under arrest. Their investigation and 
search cannot be justified because the defendant was 
later convicted in the police court. As the Supreme 
Court said in the case of Jones vs. Securities and Ex¬ 
change Commission, 298 C. S. page 1, “Such an inves¬ 
tigation, or such a search is unlawful in its inception 
and cannot be made lawful by what it may bring 
or by what it actually succeeds in bringing to light.’’ 

“To enter a man's house" said Lord Camden, 
“by virtue of a nameless warrant in order to pro¬ 
cure evidence is worse than the Spanish Inquisi¬ 
tion—a law under which no Englishman would 
wish to live an hour." (Entick vs. Carrington, 10 
State Trials 1029.) 


3. Evidence, obtained by an unreasonable search and 
seizure is inadmissible. 


In Agnello v. United States, 269 U. S. 20, court said: 

“While the question has never been directly 
decided bv this court, it has alwavs been assumed 
that one's house cannot lawfully be searched with¬ 
out a search warrant, except as an incident to a 
lawful arrest therein. 

“The protection of the Fourth Amendment ex¬ 
tends to all equally—to those justly suspected or 
accused, as well as to the innocent. The search of 
a private dwelling without a warrant is in itself 
unreasonable and abhorrent to our laws. Con¬ 
gress has never passed an act purporting to au¬ 
thorize the search of a house without a warrant. 
On the other hand, special limitations have been 
set about the obtaining of search warrants for that 
purpose. Thus, the National Prohibition Act, 
approved October 28,1919, provides that no search 
warrant shall issue to search any private dwelling 
occupied as such unless it is being used for the 
unlawful sale of intoxicating liquor or is in part 
used for business purposes, such as store, shop, 
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saloon, restaurant, hotel or boarding house. And 
later, to the end that government employees with¬ 
out a warrant shall not invade the homes of the 
people and violate the privacies of life, Congress 
made it a criminal offense, punishable by heavy 
penalties, for any officer, agent or employee of the 
United States engaged in the enforcement of any 
law to search a private dwelling house without a 
warrant directing such search. Act ol‘ November 
23, 1921, c. 134, par. 6, 42 Stat. 222, 223. Safe¬ 
guards similar to the Fourth Amendment Jare 
deemed necessary and have been provided in the 
constitution or laws of every State of the Union. 

We think there is no state statute authorizing 
the search of a house without a warrant; and ijn a 
number of state laws recently enacted for the en¬ 
forcement of prohibition in respect of intoxicating 
liquors, there are provisions similar to those! in 
section 25 of the National Prohibition Act. Save 
in certain cases as incident to arrest there isjno 
sanction in the decision of the courts, federal! or 
state, for the search of a private dwelling house 
without a warrant. Absence of any judicial ap¬ 
proval is persuasive authority that it is unlawful. 
See Entick v. Carrington, 19 Howard’s State 
Trials, 1030, 1066. Belief, however, well founded, 
that an article sought is concealed in a dwelling 
house, furnishes no justification for a search; of 
that place without a warrant. And such searches 
are held unlawful notwithstanding facts unques¬ 
tionable showing probable cause. The search! of 
Frank Agnello’s house and seizure of the can! of 
cocaine violated the Fourth Amendment. j 
It is well settled that, when properly invoked, 
the Fifth Amendment protects every person for 
incrimination by the use of evidence obtained 
through search or seizure made in violation of his 
rights under the Fourth Amendment.” 

i 

I 

i 

In Brain v. U. S. 168 U. S. 532, the court in referring 
to the Bovd case, said: 

“It w r as in that case demonstrated that Ixjitli 
of these amendments contemplated perpetuating, 
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in their full efficacy, by means of a constitutional 
provisions, principles of humanity and civil lib¬ 
erty, which had been secured in the mother coun¬ 
try only after years of struggle, so as to implant 
them in our institutions in the fullness in their in¬ 
tegrity, free from the possibilities of future 
legislative change. 

“The effect of the Fourth Amendment is to put 
the courts of the United States and Federal Offici¬ 
als in the exercise of their power and authority and 
to forever secure the people, their persons, houses, 
papers and effects against all unreasonable search¬ 
es and seizures under the guise of law. This pro¬ 
tection reaches all alike, whether accused of crime 
or not, and the duty of giving to it force and ef¬ 
fect is obligatory upon all entrusted under our 
Federal System with the enforcement of the laws. 
The tendenev of those who execute the criminal 

laws of the countrv to obtain convictions bv means 

• • 

of unlawful seizures and enforced confessions, 
the latter often obtained after subjecting accused 
persons to unwarranted practices destructive of 
rights secured by the Federal Constitution, should 


lind no sanction in the judgments of the courts 
which are charged at all times with the support of 
the Constitution and to which people of all con¬ 
ditions have a right to appeal for the mainte¬ 
nance of such fundamental rights.'* 

“Under the Fourth Amendment Federal Courts 
and officers are under such limitations and re¬ 
straints in the exercise of their power and author¬ 
ity as to forever secure the people, their persons, 
houses, papers and effects against all unreason¬ 
able searches and seizures under the guise of law.’’ 
(Weeks v. United States, 232 U. S. 383.) 

“When it is clear and undisputed that property 
used in evidence against a defendant on a criminal 
trial was procured by the government thru an 
unconstitutional search and seizure in his home 
his petition for its return is not too late when 
made immediately after the jury was sworn, and 
his motion to exclude the property and testimony 
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concerning it, from evidence should not be denied 
as inviting a collateral issue.” (Amos vs. United 
States, 298 U. S. 313.) . 

“Generally the admissibilitv of evidence is hot 
affected by the illegality of the means thru which 
the evidence is obtained; but this general rule is 
qualified and restricted by Section 3 of article 3 
of the Constitution of this state which provides 
that no person in any criminal case shall be com¬ 
pelled to be a witness against himself, and |by 
section 6 of the same article which inhibits unrea¬ 
sonable searches and seizure.” (State vs. Wills, 
91 W. Va. 059.) 


In the present case before the court there is no direct 
evidence that the accused was guilty of the alleged of¬ 
fense. lie is charged with operating a motor vehicle 
while under the influence of liquor. Xo one saw him 
operating the motor vehicle and no one could identify 
him as the driver of the car. There was no testimony 
as to his condition at the time he was operating the 
car. The prosecution produced testimony as to the 
condition of the defendant about one-half hour after 
he had been operating the motor vehicle. The verdict 
of the trial court was based upon this testimony to¬ 
gether with the statements and admissions of the ac 

^ I 

cused at the time of the arrest. There was no coin- 
crete evidence that could be made the subject of a na¬ 
tion to suppress. The only procedure for the defend¬ 
ant to follow was to make a timely objection to testi¬ 
mony concerning events occurring after the search of 
his premises. By the foregoing authorities it appears 
that if the search and seizure are found unreasonable 
then the testimony complained of is inadmissible. 


i 

i 

t 

i 
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4. When Police officers in the investigation of a 
misdemeanor enter and search one's house without a 
warrant and arrest and seize his person without a war¬ 
rant. theg hare violated that person's right of security 
from searches and seizures as guaranteed hi/ the Fourth 
Amendment of the Constitution of the United States. 


In his treatise, 


‘‘Constitution Limitations'', 


Thomas 


M. Cooley in Volume 1, Chapter 10, page 61<> says: 

“Near in importance to exemption from any 
arbitrary control of the person is that maxim of 
the common law which secures to the citizen im¬ 
munity in his home against the prying eyes of the 
government, and protection in person, property 
and papers against even the process of law, ex¬ 
cept in a few specified cases. The maxim that 
‘every man’s house is his castle', is made a part 
of our constitutional law in the clauses prohibiting 
unreasonable searches and seizures and has al¬ 
ways been looked upon as high value to the citizen. 

“If in English history we inquire into the origi¬ 
nal occasion for these constitutional provisions, 
we shall probably lind it in the abuse of executive 
authority, and in the unwarrantable intrusion of 
executive agents into the houses and among the 
private papers of individuals in order to obtain 
evidence of political offenses either committed or 
designed. r l he linal overthrow of this practice is 
so clearly and succinctly stated in a recent work on 
the constitutional history of England, that we 
cannot refrain from copying the account in the 
note below." 


Mr. Cooley then sets out in detail Wilkes’s case Wils. 
151 and quotes from May’s Constitutional History of 
England Cll. 


.Justice Bradley speaking for the Supreme Court 
of the United States in the case of Boyd vs. the United 
States, 116 U. S. 616 says: 
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“In order to ascertain the nature of the pro¬ 
ceedings intended by the Fourth Amendment to I the 
Constitution under the terms ‘Unreasonable 
searches and seizures,’ it is only necessary toi re¬ 
call the recent history of the controversies on ithe 
subject both in this country and in England.” 


The court then cites Lord Camden’s memorable dis¬ 
cussion of the subject in the case of “Kntick vs. Car¬ 
rington and Three Other Kings Messengers” reported 
in 19 Howell's States Trials 1029. ! 


Justice Bradley continues and says: 

“The principles laid down in this opinion affect 
the very essence of constitutional liberty and j se¬ 
curity. They reach farther than the concrete form 
of the case then before the court with its adventiti¬ 
ous circumstances; they apply to all invasions! on 
the part of the government and its employees of 
the sanctity of a man’s home and the privacies of 
life. It is not the breaking of his doors, and the 
rummaging of his drawers, that constitutes the 
essence of the offence? but it is the invasion of his 
indefeasible right of personal security, personal 
liberty and private property, where that right has 
never been forfeited by his conviction of some pub¬ 
lic offence,—and it is the invasion of this sacred 
right which underlies and constitutes the essence 
of Lord Camden’s judgment. Breaking into a 
house and opening boxes and drawers are circum¬ 
stances of aggravation; but any forcible and com¬ 
pulsory extortion of a man’s own testimony or!of 
his private papers to be used as evidence to cbn- 
vict him of crime or to forfeit his goods, is witljiin 
the condemnation of that judgment.” 

I 

In this regard the Fourth and Fifth Amendments 
run almost into each other. i 


i 
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In the present ease before the court there is no claim 
that the police officers wore in pursuit of the defend¬ 
ant. 'I’lie officers testified at the* trial that at the time 
they entered the defendant’s home they did not know 
who had been driving the cab nor did they know wheth¬ 
er the driver of the cal) was in the house. From their 
own testimony they did not even have probable cause 
to enter the defendant's home. In fact these police of¬ 
ficers did not have sufficient evidence to support a 
search warrant. Nonetheless they entered the defend¬ 
ant's home and went upstairs and found him in the 
bathroom and placed him under arrest. This search by 
these officers was clearly an unwarrantable intrusion 
into the home of the defendant for the purpose of ob¬ 
taining evidence. 

In Scltcricks vs. United States, 2 F. 2nd 185, 55 Ap¬ 
peals D. 0. 84, in which case there was a conviction 
for the illegal sale of narcotics on evidence obtained 
by a search warrant, the Court, after discussing the 
history of the Fourth Amendment said: 

“Nothing more excited the spirit of revolt than 
unreasonable searches and seizures made under 
the color of law. 

To permit police officers to search for evidence 
because they deposed that they had reason to be¬ 
lieve that the law had been broken, or because 
they deposed that they were informed and be¬ 
lieved that certain facts existed, would leave the 
home, the property, and the person of the citizen 
at the mercy of mere suspicion and of mis-state¬ 
ment and mis-information for which no one could 
be held accountable. 

Affidavits or Depositions which simply state that 
the affiant or deponent has reason to believe and 
does believe that a crime has been or is in the 
course of being committed, or which go no further 



23 


than to allege conclusions of law or of facts, j or 
which set out on more information and belief the 
material facts on which the right to search and 
seize is based, are insufficient to support a search 
warrant and any search warrant issued on spell 
affidavits or deposition is invalid.” 

If the Court of Appeals of this jurisdiction will set 
aside a conviction because of a defect in a search war¬ 
rant, can the Police Court convict the defendant who 
was apprehended in his own home, by police officers 
who entered without authority with no knowledge that 
the defendant was guilty of an offence, but who were 
merely investigating a misdemeanor? 

i 

VII. 

i 

! 

Conclusion. j 

! 

i 

In analyzing the cases hereinbefore set forth one 
finds several different interpretations of the Fourth 
Amendment. On one occasion it has been held that 
evidence illegally obtained is inadmissible; again' it 
was held that a collateral issue could not be raised ip a 
criminal trial to ascertain the source whence evidence 
had come; again it was held that if a seasonable appli¬ 
cation was made the evidence would be inadmissible. 
Later it was declared that the Fourth Amendment 
gives protection only against government action and 
that the Federal Government could use evidence im¬ 
properly seized by state officials. In the past 150 
years due to the changing times and changing condi¬ 
tions and by the decisions in many cases the Fourth 
Amendment has been given a broad, a narrow, a lim¬ 
ited and sometimes a strained interpretation. Under 


i 
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our case system it is a natural result that there is now 
a different construction placed upon the Fourth 
Amendment than the construction originally intended. 
However, even under our present construction no¬ 
where is a case to be found upholding the right of an 
officer to go through a private house to search for the 
existence of evidence of a violation of a public law. 
It would be well to examine the amendment. The 
Fourth Amendment is clear and concise. It was drawn 
up and phrased by people who wanted and demanded 
protection from unreasonable and unwarranted 
searches and seizures. The phrase “The right of the 
people to be secure in their persons, houses, papers 
and effects against unreasonable searches and seizures 
shall not be violated"' means just what it says. 

It embraces all searches and seizures in a man’s 
home that are not supported by warrants except those 
made while an offense is actually being committed. 

In the present case the defendant had his right of 
security. He was in his own home at the time of the 
arrest. He had been there for some time previous to 
the arrest. The Police officers, who entered his home 
and arrested him, entered without authority. At the 
time they entered the defendant’s home, they did not 
know that the defendant had been driving the car in 
question, they did not know that the driver of the car 
was in the house and they were not in pursuit of the 
defendant. Tliev entered the defendant's home in the 
investigation of a misdemeanor. After they found the 
defendant, they questioned him. They secured admis¬ 
sions from him. They observed his condition at that 
time. They arrested him and took him out of his 
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house and pointed out his condition to others. Before 
the defendant’s home was entered, there was no evi¬ 
dence against him. All the testimony as to his condi¬ 
tion, the statements and admissions made by him were 
secured by this illegal entry and illegal arrest. 


In Entick vs. Carrington, 19 State Trials 1029, it 
written: 


is 


“The poorest man may in his cottage bid defi¬ 
ance to all the forces of the crown. It may be 
frail; it’s roof may shake; the wond may bldw 
through it: the storm may enter, the rain may 
enter; but the King of England may not enter; 
all his forces dares not cross the treshold of the 
ruined tenement.” 


It is respectfully submitted that the Court below 
committed error and that the rulings complained bf 
by the defendant were improper and that, accordingly, 
the verdict and judgment appealed from should be 
overruled and this case remanded for a new trial. 

i 

Respectfully submitted, 

i 

J. ROBERT CAREY, j 
1735 - 14th Street, N. W., j 
Attorney for Appellant. \ 
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IN THE UNITED STATES COURT OF APPEALS j 
FOR THE DISTRICT OF COLUMBIA 


April Term, 1940 


No. 76S6 

Special Calendar 


FRED NUESLEIN, 


Plaintiff in error, 


DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF DEFENDANT IN ERROR 

STATEMENT OF THE CASE j 

This case is here on writ of error to the Police Court of (he 
District of Columbia. The plaintiff in error, hereinafter called 
the defendant was convicted in the Police Court of the Dis¬ 
trict of Columbia of a violation of paragraph (b) of section 
10 of the District of Columbia Traffic Act, as amended by the 
Act of February 27, 1931, 46 Stat. 1427; D. C. Code, Supp. 
V, Title 6. sec. 247(b). The text of the statute is set forth; in 
part as follows: 


“No individual shall, while under the influence of 
any intoxicating liquor or narcotic drug, operate any 
motor vehicle in the District.” 


1 
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The defendant was charged with operating a motor vehicle 
while under the influence of intoxicating liquor. At the con¬ 
clusion of the testimony the Court found the defendant guilty. 
(R. p. 10). 

The facts briefly in the case are (R. pp. 5-10): Two police 
officers received a radio call that there had been an accident 
and the driver of one of the automobiles had left the scene 
of the accident. They arrived at the scene of the accident 
within two or three minutes after receiving the call. Acting 
on information they had received they found the automobile 
of the defendant unoccupied and parked at the curb about a 
block and a half from the scene of the accident. Upon look¬ 
ing into the automobile, which was a taxicab, the officers found 
the identification card of the defendant. From this card they 
obtained his address and upon learning that he lived around 
the corner from the parked automobile, they went there. 
The door of the house was ajar and the officers went in. At 
the top of the stairs, on the second floor, they saw a light and 
went up. One of the officers called out, “Fred!” The defend¬ 
ant responded saying that he would come downstairs in a 
few minutes. The officers then went downstairs and in ap¬ 
proximately fifteen minutes the defendant came down. The 
officers noticed the defendant stagger as he descended the 
stairs, smelled liquor on his breath and questioned him about 
the accident. The defendant readily admitted that he was 
the driver of the car. that he had had the accident and that 
he had a glass of beer at midnight. The accident occurred at 
1:15 a. m. The defendant stated that the accident was caused 
by cramps in his stomach and that he did not stop at the 
scene of the collision because he was hurrying home to the 
bathroom. The officers then told the defendant he was under 
arrest and they and the defendant walked out of the house 
to the scout car and went to Number 9 Precinct where the de¬ 
fendant was charged with operating an automobile while 
under the influence of intoxicating liquor. In walking from 
the house to the scout car. two witnesses saw the defendant. 
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heard him talk, and testified over objection of counsel that in 
their opinion he was under the influence of intoxicating liquor. 
One of these witnesses had previously pointed out the defehd- 
ant’s taxicab to the police officers but could not identify the 
defendant as driver. 

The Court refused to dismiss the case. The defendant caljled 
four witnesses to testify in his behalf. Two of these witnesses 
were character witnesses and testified as to the good character 
of the defendant and as to his reputation for sobriety (R. p. |9). 
Two other witnesses testified that they saw the defendant 
about midnight on the night in question and the defendant 
was sober (R. p. 10). The defendant testified in his own 
behalf and stated that he was not intoxicated at the times he 
was driving the car and that a sudden attack of the cramps 
caused him to release momentarily the steering w’hcel of his car 
and strike the fender of a parked car; that after stopping for 
a few seconds he continued on to his home about a block 
and a half away; that he parked his car and went into ihis 
house and went up to the bathroom; that he was there for about 
one-half hour before the police officers arrived and placed 
him under arrest. 


SUMMARY OF THE ARGUMENT 

L Even if arrest was illegal and unauthorized, the court had 
jurisdiction. 

II. Even if the police officers had no right to enter the defend¬ 
ant’s house, what they learned through the voluntary acts and 
statements of the defendant is not rendered inadmissible by rea¬ 
son of the illegal entry. 

III. Immunity guaranteed by the Fourth Amendment is a 
personal right. 

IV. Evidence that one is intoxicated one half hour after the 
accident, coupled with admission that some alcoholic beverage 
had been consumed one hour and a half before the accident and 
none consumed since the accident is sufficient to prove guilt be¬ 
yond a reasonable doubt. 
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ARGUMENT 

I 

Even if arrest was illegal and unauthorized, the court had 

jurisdiction. 

It is well settled that even though the arrest is illegal and 
unauthorized, if defendant is before the court, the court has 
jurisdiction. 

In the case of Common wealth v. Gorman, 2SS Mass. 294, 
192 X.E. (318. the defendant had been arrested by a police 
officer without a warrant while operating a motor vehicle under 
the influence of intoxicating liquor. In considering the effect 
of an illegal arrest upon the jurisdiction of the trial court, the 
court observed: 

“* * * When the court has jurisdiction over the 
case, and the defendant is physically before the court 
to answer to the plaintiff a possible view is that the 
unlawfulness of the arrest that brought the defendant 
there is immaterial in that case, and that the court 
will proceed to try the merits, leaving the defendant 
to the remedy of an action against the arresting offi- 
cer. 

“Even though the view just stated be not taken 
in civil cases, it may nevertheless be adopted in crim¬ 
inal cases. The latter concern directly the public 
peace and order, and are prosecuted by the Common¬ 
wealth. to which the wrongdoing of its officers can¬ 
not be attributed. It is true'that earlier cases in this 
court are not fully decisive, for in them the defend¬ 
ant had waived the point by pleading to the merits 
and going to trial, instead of saving the point by a 
plea such as was filed in the present case. (Citing 
cases.) * * * and ice think it is the laic, that where a 
defendant is physically before the court upon a com¬ 
plaint or indictment, either because he is held in cus¬ 
tody after an arrest or because he has appeared in 
person after giving bail . the invalidity of his original 
arrest is immaterial, even though seasonably raised. 
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(Citing cases.) It has even been held that a defend¬ 
ant brought within the jurisdiction by unlawful force ' 
or fraud may be tried for crime. (Citing cases) 

“In reaching this result we have not relied upon j 
any condition in the recognizance requiring the de- j 
fendant to appear and abide the sentence.” (Italics j 
supplied.) j 

I 

This view was also adopted in the case of State v. Dr Hart, 
3 X.J. Misc. R. p. 71, 129 Atl. 427. wherein the defendant ^as 
arrested without warrant for driving an automobile while iin- 
toxicated. At the time of the arrest the defendant was hot 
in his car and the offense was not committed in the presence 
of the officer. The statute authorized an arrest without a 
warrant only where the offense was committed in the officer’s 
presence. In discussing the effect of the illegal arrest U])on 
the jurisdiction of the Court, it was said: 


"Hut even though the arrest was illegal, does that 
fact deprive the court of jurisdiction? If so. the most i 
flagrant violation of this act might go unpunished j 
and the act rendered inoperative and void, except j 
where and when violated under the eyes of one of i 
the officers enumerated in the statute. In cases of 
intoxicated drivers, many, if not all of them, would j 
become sober by the time their identity could be es- i 
tablished and a warrant issued and the arrest made. j 
An examination of them then by a physician or any- ■ 
one else would thus be of little or no benefit. The \ 
legality or illegality of the arrest is not the important \ 
or controlling question, and does not affect the jur- j 
isdiclion of the court. Section 2(3 of the .Motor Ve- j 
hide Act gives jurisdiction to the police magistrate to j 
proceed in a summary way to hear and determine the 
guilt or innocence of the person against whom a com¬ 
plaint has been made. The accused cannot be ex- I 
cused nor the jurisdiction thus conferred be divested | 
because of the manner of his arrest. The defendant j 
■teas, as a matter of fact, brought before the court and j 
there formally charged with a violation of this act, \ 
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and the court had jurisdiction to try the complaint, 
notwithstanding the fact that the original arrest was 
illegal. The defendant has his remedy for the illegal 
arrest in a civil action. The Supreme Court of Mas¬ 
sachusetts so held in the case of Commonwealth v. 

Tay, 170 Mass. 192. 4S X.E. 10S6. (Italics supplied.) 

Also, in the case of Ker v. Illinois, 119 U.S. 440. the Court 
said: 


“We do not intend to say that there may not be pro¬ 
ceedings previous to the trial, in regard to which the 
prisoner could invoke in some manner the provisions 
of this clause of the Constitution, but, for mere ir¬ 
regularities in the manner in which he may be 

O v 

brought into the custody of the law, we do not think 
he is entitled to say that he should not be tried at all 
for the crime with which he is charged in a regular 
indictment. He may be arrested for a very heinous 
offense by persons without any warrant, or without 
any previous complaint, and brought before a proper 
officer, and this may be in some sense said to be 
‘without due process of law/ But it would hardly 
be claimed that, after the case had been investigated 
and the defendant held by the proper authorities to 
answer for the crime, he could plead that he was first 
arrested ‘without due process of law/ ” 

Later, in the case of Mahon v. Justice, 127 U.S. 700, 70S, 
the court said: 

“The jurisdiction of the court in which the indict¬ 
ment is found is not impaired by the manner in which 
the accused is brought before it/’ 

This view was also taken in the case of Albrecht v. United 
States, 273 U.S. 1. in which the Supreme Court of the United 
States, said: 

“But a false arrest does not necessarily deprive the 
Court of jurisdiction of the proceeding in which 
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* * *. Here, the Court had jurisdiction of the sub- i 
ject matter, and the persons named as defendants \ 
were within its territorial jurisdiction.” 


Even if the police officers had no right to enter the defendant’s 
house, what they learned through the voluntary acts and state¬ 
ments of the defendant is not rendered inadmissible by reason 

of the illegal entry. 

The lower court was correct in permitting the witnesses! to 
testify as to the condition of the defendant at the time of the 
arrest. Defendant states that “evidence obtained by an unrea¬ 
sonable search or seizure is inadmissible.” He further states; 

“In this case after making the arrest the police i 
officers secured from the defendant admissions of j 
guilt. They also observed his condition and con- j 
fronted him with two witnesses so that these wit- j 
nesses could observe the defendant’s condition. The i 
government’s case was based upon the defendant’s 
admissions at the time of the arrest and the testimony 
of the officers and the two other witnesses as to the 
defendant’s condition. These admissions and this j 
testimony were obtained by means of the illegal 
arrest.” 


We submit that this is not the case. 

! 

i 

i 

The door of the house was ajar and the officers went in. 
At the top of the stairs, on the second floor, they saw a light 
and went up. One of the officers called out, “Fred”. The de¬ 
fendant responded saying that he would come downstairs jin 
a few minutes. The officers then went downstairs and in 4p- 
proximately fifteen minutes the defendant came down. Sirjce 
these are the facts it cannot be said that the police officers 
had no right to be in the house. It is true that they had no 
search warrant. Did they need one? Not if all of the infer- 

i 
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mation obtained by the officers was the result of the voluntary 
acts and statements of the defendant. The police officers told 
the defendant they would wait downstairs for him and in ap¬ 
proximately fifteen minutes the defendant came down. This 
would certainly indicate that his actions were voluntary. 

In Schutte v. U. S . (CCA 6th) 21 F. (2d) S30 the court 
held: 


“(1) Affirmed. In the search of a dwelling made by 
consent, no search warrant is necessary. Gatterdam 
v. U. S. 5 F. (2) 673. As to whether such consent 
was freely given, there was a question of fact. The 
court found as a fact that consent was given without 
duress: this conclusion was amply supported by the 
evidence: no question of law thereon remains for re¬ 
view. * * * (2) We cannot think that the statute of 
1921 (U. S. Code. tit. IS, sec. 53 (IS USCA sec. 53) ) 
intended to penalize a search to which the house¬ 
holder voluntarilv agreed, much less to make inad- 
missible evidence thus found/’ 

Even if the police officers had no right to enter these prem¬ 
ises. there is ample authority to support our contention that 
any voluntary statement made by a defendant, even though 
he was illegally arrested, is competent evidence and should 
be admitted. 


In 6 C. J. S. 5S3. it is said: “So too an arrest without a war¬ 
rant for the offense of driving a motor vehicle while intoxi¬ 
cated may be made, even though the offense is not actually 
committed in the presence of the arresting officer, where ac¬ 
cused is intoxicated at the time of arrest and admits that he 
has been drinking.” 

In People v. Dennis (192S) 132 Misc. 410; 230 X.Y. Supp. 
510, it was held that a judgment of conviction for operating 
a motor vehicle while intoxicated was not affected by the un¬ 
lawful arrest of accused without a warrant. 
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In the case of Quart v. State, _Miss. _, 1SS So. 56S, 

the court said: 

i 

“A party, when he knows that a proposed search j 
would be illegal, may waive the illegality and consent j 
to the search; and when he does so he may not there- i 
after complain of its illegality. He may likewise con¬ 
sent to talk, when his consent is free and voluntary, | 
even though it is during the course of an illegal search 
and although he does not know of its illegality at the j 
time, for the reason already stated, that whether the j 
search be legal or illegal he may choose to remain | 
silent, and knows that he mav remain silent; so that 
when he freely and voluntarily talks it is not an in- ; 
herein product of the search, but is because he has 
waived his right to remain silent and has consented 
to talk.” 

i 

In a prosecution for knowingly receiving stolen goods,j it 
was held that the testimony of the sheriff and his deputies de¬ 
tailing a conversation in which the accused admitted bis 
guilt was admissible even though the sheriff and his deputies 
searched accused’s place under an invalid search warrant, 
where accused voluntarily admitted his guilt in response | to 
interrogatories by sheriff and deputies after the search. Mil- 
bourn v. State, 212 Ind. 432. S X.E. (2d) 9S5. 

In Hicks v. State, 213 Ind. 277. 11 X.E. (2d) 171. cert. dpn. 

i 

304 II. S. 504. it was held that the fact that a defendant, at (he 
time of making a confession, was held without any process 
or lawful right does not require rejection of confession, in sub¬ 
sequent prosecution. 

In State v. Hoskins, 327 Mo. 313. 36 S.W. (2d) 909. it \fas 
held that a voluntary confession was not inadmissible because 
the accused was in custody or under arrest at the time, even 
if the arrest was made under an invalid process or without 
any process or legal right. 

In Conn v. State of Tennessee, 120 Tenn. 61. 109 S.W. 1 lio. 

. i 

the defendant was convicted of selling intoxicating liquor. 
A deputy sheriff and his companion removed some bricks fr<j>m 
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the side wall of a saloon, made a peep hole, and looked in. 
They testified as to what they had seen over the objection of 
counsel for the defendant. On appeal the Court said: 

“It is true that the act of Yeaman and his com¬ 
panion in making a hole in the wall and spying upon 
the inmates of the building was an unlawful one, for 
which they were subject to punishment, still, although 
the evidence was thus procured, it would not be re¬ 
jected by the court as irrelevant to the issue.” 

In Ivey v. State , 4 Ga. App. $26, 62 S.E. 565, it was held 
that a statement of the accused is not inadmissible because 
made pending an illegal arrest. 

In State v. Raftery , 252 Mo. 72. 15S S.W. 585, it was held 
that the mere fact that the accused while under illegal ar¬ 
rest made admissions of guilt does not alone render the ad¬ 
missions incompetent, but there must be a showing that they 
were not voluntary. 

In Gilmore v. State, 3 Okla. Crim. Rep. 434. 106 Pac. SOI, 
it was held that when an officer arrests a defendant without 
a warrant, the admissibility in evidence of any voluntarv 
statement made by the defendant is not affected by the legal- 
itv or illegality of the arrest. 

Defendant contends that the testimony obtained from the 
two witnesses who were outside the house when the police 
officers brought him out was inadmissible. 

In Holt v. United States. 21S U.S. 245. 31 Sup. Ct. Rep. 2, 
it was held that: “Testimony that the accused put on a 
blouse, and that it fitted him. is not made inadmissible on the 
question whether or not it belonged to him. because the prison¬ 
er did this under duress, since, even assuming that such evi¬ 
dence was improperly obtained, it is still competent.” 

If a person is compelled, under duress, to put on a blouse, 
it cannot be claimed that testimony of witnesses as to his 
condition while the defendant is in custody, even though the 
custody may be illegal is inadmissible. 
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III I 

I 

i 

Immunity guaranteed by the Fourth Amendment is a personal 

right 

j 

Immunity from unreasonable search guaranteed by ithe 
Fourth Amendment is a personal right. The legality of Ithe 
search of premises can be raised only by the owner, lessee^ or 
lawful occupant of the premises searched; that is, by the per¬ 
son whose rights have been invaded. Coon v. United States, 
(C.C.A. 10th) 36 F. (2d) 164, 165. 

“* * * the only ones who can object to the use of evidence 
illegally procured are those whose property rights therein have 
been invaded.” Cravens v. U. S., 62 F. (2d) 261, 266, Cert, 
denied, 289 U. S. 733. 

It was not shown that this house was in the sole possession 
of the defendant. If he lived upstairs and others lived down¬ 
stairs and he voluntarily came downstairs he could not com¬ 
plain that the officers waited for him in that part of the house 
which was under the control of another. It was part of his 
case to produce testimony to show that his own rights wlgre 
invaded. This he did not do. 


Evidence that one is intoxicated one-half hour after the accident, 
coupled with admission that some alcoholic beverage had Wen 
consumed one hour and a half before the accident and none con¬ 
sumed since the accident is sufficient to prove guilt beyond a 

reasonable doubt. 

i 

Defendant contends that if testimony is presented to shbw 
that one is intoxicated one-half hour after he has been operat¬ 
ing a motor vehicle that is not sufficient to prove beyondi a 
reasonable doubt that he was intoxicated at the time he wjas 
operating the motor vehicle. The Court below had the ad¬ 
vantage. denied to this Court, of observing the witnesses and 


i 

i 

i 
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hearing all of the evidence adduced at the trial. It might, 
however, be pointed out that the defendant admitted that he 
had a glass of beer less than an hour and a half before the ac¬ 
cident. 

The evidence showed clearly that defendant was intoxicated 
after the accident, and he made no claim that he had taken 
anything to change his condition between the time of the ac¬ 
cident and the time he was observed by the witnesses. There¬ 
fore. we submit, there was ample evidence to support the 
finding of the court. 


CONCLUSION 

Whether the officers were rightfully or wrongfully in his 
house made no difference, inasmuch as the defendant made 
certain voluntary statements which identified him as the 
driver of the car. 

the reasons hereinbefore stated it is respectfully sub¬ 
mitted that the judgment of the Court below is right and 
should be affirmed. 


Elwood H. Seal, 

Corporation Counsel, D. C., 

Vernon E. West. 

Principal Assistant Corporation Counsel, D. C., 
John O'Dea, 

Assistant Corporation Counsel, D. C., 
Attorneys for Defendant in Error. 



